test. 6 In addition, Overton Park effectively required agencies to create a record in their informal procedures and to base their decision on that record -a requirement that under the APA had applied only to formal rulemaking and adjudication. 7 Furthermore, in State Farm, the Court solidified the "hard look" doctrine, which required courts to take a more scrutinizing look at informal rulemaking than had been taken under earlier applications of the arbitrary and capricious test. 8 In response to what appeared to be judicial add-ons to the APA, in terms of procedures or standards of review exceeding those required by the APA, the Court in Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council (hereinafter "Vermont Yankee") held that reviewing courts could not impose on administrative agencies any procedures beyond those laid out in the APA. 9 Although Vermont Yankee was aimed at stemming the perceived shift of power from the agencies to the courts, the persistence of the hard look doctrine and the Overton Park on-the-record requirement seems to contradict the spirit of Vermont Yankee. 10 Indeed, with the continued vitality of Overton Park and State Farm, a creeping escalation of judicial scrutiny of agency behavior appears to be taking place. To many scholars and commentators, this is a desirable result." A close judicial scrutiny over the administrative state is needed, according to these scholars and commentators, because agencies very often fail to represent or consider the public interest. 1 2 Thus, by heightening their scrutiny of agency actions, the courts can help correct and monitor those agencies that have become pawns of the powerful private interests they are charged with regulating.
Pursuant to this mode of thinking, the Overton Park and State Farm rulings are justified by a purpose larger than mere fidelity to the statutory language of the APA. This purpose involves providing a substantive judicial check on agency power, through which the courts become a sort of partner in the policy-making process, guaranteeing that agency decisions serve the public interest. Under such an approach, only by a vigorous judicial review can society ensure that administrative agencies act responsibly and democratically. For these reasons, scholars and commentators often cast Overton Park and State Farm as reflective of an overarching judicial suspicion and distrust of agencies. 13 Consequently, as a result of this suspicion and mistrust, courts engage in a judicial review that is much more searching and skeptical than that of the traditionally deferential "arbitrary and capricious" review provided for in the APA.
However, this Article takes a different view of the genesis and reasons for the development of the more scrutinizing standards of review reflected by the hard look doctrine. Instead of seeing the heightened parameters placed on judicial review of agency actions as indicating a broader judicial skepticism of administrative agencies, this Article argues that hard look review is simply an inevitable consequence of the increasing occurrence of judicial review. Unlike many prevailing theories of the hard look doctrine, this Article does not argue that the doctrine is part and parcel of a larger judicial mistrust and suspicion of agencies; nor does this Article argue that hard look review is intended to be a corrective device for an administrative state that fails to provide for adequate public participation or sufficient allegiance to congressional commands. To the contrary, this Article posits a much simpler reason for the elevated standards of judicial review articulated in decisions like Overton Park and State Farm. These standards are not a sign that courts believe the APA to be an inadequate governor of administrative agencies; rather, they are simply the ingredients of what courts have come to deem necessary for a meaningful process of judicial review. The hard look doctrine is not a matter of agency capture or incompetence, but just a matter of how modem courts have come to conduct judicial review -the result of judges' conceptions of what is needed for a proper judicial review of agency decisions. Thus, the heightened standards of judicial review that have descended from decisions like Overton Park and State Farm stem from a judge's sense of what is needed to do his or her job adequately, not from any profound suspicion of agencies or any affirmative intent to direct the policy decisions of agencies.
I. JUDICIAL REVIEW OF INFORMAL RULEMAKING

A. The Rule of Vermont Yankee
As provided by the APA, the standard of review for informal rulemaking is the arbitrary and capricious test.
14 In the first two decades following enactment of the APA, this test was applied with great deference to administrative agencies." Later, in the early 1970s, as judges began taking a less deferential stance and started imposing additional or "hybrid" procedural requirements on agencies, the Supreme Court intervened and held that courts could not require of administrative agencies anything more than what the APA required. In Ver- 13 See infra notes 75-83. 14 See 5 U.S.C. § 706(2)(A) (2000 mont Yankee, the Court held that the APA provided "the maximum procedural requirements which Congress was willing to have the courts impose upon" the informal rulemaking process. 16 In doing so, the Court overruled the growing practice of some courts to place more or greater procedural requirements on informal rulemaking.1 7 Opponents of a judicial imposition of "hybrid" procedures argued that such additional requirements undermined the flexibility and efficiency around which informal rulemaking had been designed.' 8 Many scholars and commentators argued that Vermont Yankee's prohibition of hybrid procedures similarly applied to judicially imposed requirements that an agency explain its decision, examine all objections and relevant factors, and consider any alternatives to its decision. 1 9 These scholars also argued that, under Vermont Yankee, the hard look doctrine was just another procedural obstacle to informal rulemaking. 20 According to the Court in Vermont Yankee, on judicial review "the adequacy of the agency record to support its decision should not be judged by comparing that record with the court's guess about the sort of record which would have been generated by procedures more intensive than those required for informal rulemaking. ' In overturning the D.C. Circuit's ruling that the agency's procedures were inadequate, Justice Rehnquist's opinion in Vermont Yankee chastised the lower court for "fundamentally misconceiv[ing] the nature of the standard for judicial review of an agency rule" and for imposing on the agency "its own notion of which procedures are 'best' or most likely to further some vague, undefined public good." 
B. The Evolution of Hard Look Review
The Court's decision in Vermont Yankee occurred amidst a growing judicial tendency to heighten the scrutiny of agency actions. Perhaps the most 16 435 U.S. 519, 524 (1978) . The Court held that the imposition of more or heightened procedures or standards was beyond the power of the courts. 20 See Vermont Yankee, 435 U.S. at 545. The other side of this argument, however, states that the hard look requirement is more substantive than procedural, since it focuses "not on the kind of procedure that an agency must use to generate a record, but rather on the kind of decisionmaking record the agency must produce to survive judicial review." Merrick B. Garland, Deregulation and Judicial Review, 98 HARV. L. REV. 505, 530 (1985) . Under this argument, the concern of hard look "is not with the external process by which litigants present their arguments to the agency, but with the internal thought process by which an agency decisionmaker reaches a rational decision." Id. Thus, the hard look requirement "can be said to flow not from the APA's procedural dictates, but from its substantive command that agency decisionmaking not be 'arbitrary' or 'capricious." ' Id. 21 Young, supra note 7, at 236. 22 Vermont Yankee, 435 U.S. at 547.
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Fall 2006] noteworthy example of that tendency occurred in Overton Park, which has been called the "seminal case to change the meaning of [the] arbitrary and capricious" standard of judicial review of agency action.
2 3 Contrary to earlier applications of the arbitrary and capricious test, Overton Park did not employ a presumption that the agency's decision was supported by the facts; instead, the Court undertook a "searching and careful" inquiry into the factual basis of the decision. 24 In addition, Overton Park employed a version of the hard look standard of judicial review that was developing in the D.C. Circuit.
2
Even though the action at issue was the product of informal adjudication, which had traditionally been accorded great deference under the APA, the Court in Overton Park articulated a new standard of judicial review, requiring it to conduct a "substantial inquiry . .. [that does not] shield [the Agency] from a thorough, probing, in-depth review" exploring "whether the decision was based on a consideration of the relevant factors." 2 6 In yet another deviation from the traditional APA treatment of informal agency action, Overton Park essentially required agencies to produce the kind of record characteristic of formal proceedings. 27 Even though the informal decision in Overton Park did not have to be based on the record, and even though no fact findings were required, the Court still ruled that a record was necessary to determine the legality of the agency's action.
2 ' According to the Court, this record should constitute "the full administrative record that was before the Secretary at the time he made his decision." 29 While acknowledging that "the APA does not require the agency to create a formal record in informal adjudications," the Court nonetheless insisted that agencies "create some form of a record so that courts can review their actions, and that record must be comprehensive." the justification that reviewing courts must have such a record in order to judge the agency's action. 32 Subsequent to Overton Park, informal administrative proceedings became much more formalized. 33 Not only did Overton Park push the agencies into creating formal-type records, but it also led to a more intense judicial review of informal agency actions.
3 4 Prior to Overton Park, the standard of review under the arbitrary and capricious test required only that agency action be supported by a minimal rationality. 35 Not surprisingly, under this deferential standard, courts rarely reversed agency decisions. 36 But during the 1970s, as reflected in the Overton Park decision, a more scrutinizing standard of review began to be used -a standard known as "hard look" review. The hard look standard was much more demanding than previous standards and had two principal elements: first, the requirement that agency findings of fact be grounded in the record; and second, the requirement that the agency's ultimate policy choice be reasonable, not just minimally rational. 3 8 Whereas the old minimum rationality test simply required the agency merely to consider the facts and explain its decision, the hard look test demanded that the agencies give "adequate" consideration and "reasoned" explanation.
3 9 The "hard look" standard was also quasi-procedural, encompassing "a set of requirements intended to ensure that the agency itself had taken a hard look at the relevant issues before reaching its decision." 4 As Professor Garland describes the development of the hard look doctrine:
As the doctrine developed, the courts demanded increasingly detailed explanations of the agency's rationale; they required specification of the agency's policy premises, its reasoning, and its factual support. In time, a host of other now-familiar elements also became part of the hard look: an agency had to demonstrate that it had responded to significant points made during the public comment period, had examined all relevant factors, and had considered significant alternatives to the course of action ultimately chosen. kind of paper hearing in informal rulemaking cases, as well as a paper record of the agency's decisionmaking process that could serve as a basis for judicial review. The Supreme Court reaffirmed its support of the hard look doctrine in State Farm, where it struck down a Department of Transportation order rescinding its previously-promulgated passive-restraint regulation requiring automatic seatbelts and airbags.
4 6 According to Professor Garland, this deci- 41 Id. at 526-27. Professor Garland outlines hard look as it exists today:
The hard look first requires the agency to articulate the policies that it purports to be furthering. If the statute actually embodies such policies, the hard look then serves to expose the potential alternative means to achieve them. At this point, substantive review takes over, ensuring both that the findings of fact upon which the agency has predicated its action have support in the rulemaking record and that the agency did not simply invent them to justify a predetermined result. Finally, the hard look demands that the agency show that the course it chose was reasonable in light of the relevant policies, alternatives, and facts.
Id. at 554. agency-practice/wald.cfm (stating that under the hard look mode of review, "the courts must assure themselves that the agency has taken a hard look at all concerns the statute deemed relevant"); see also Warren, supra note 42, at 2616 (stating that "Leventhal has been identified as the author of hard look review by administrative law scholars, and he, in fact, referred to himself as the 'sponsor' of the hard look doctrine"). 13 See Shapiro & Levy, supra note 3, at 419.
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Id. 11 Id. at 420. This was because in Vermont Yankee the Court held that reviewing courts could not require agencies to implement procedures beyond those required by statute or the Constitution. Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S. 419, 546. However, since substantive hard look was closely associated with the judicial imposition of hybrid rulemaking procedures, some commentators argue that Vermont Yankee "might be read broadly as a general discouragement of judicial activism in reviewing agency decisions." Shapiro & Levy, supra note 3, at 422. 46 It was in this 1983 case that "the Supreme Court finally used the substantive hard look standard to overturn an agency action." Warren, supra note 42, at 2631. This "substantive hard look doctrine" is different from the procedural-type of hard look that was overturned in Vermont Yankee. See Rubin, supra note 30, at 140. The distinction between the holding in State Farm with that in Vermont Yankee is that the hard look approach employed in the former was used to enforce the arbitrary and capricious standard of review, not to impose more procedures on the agency. Motor Vehicle Mfrs. Ass'n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 41-44 (1983). The hard look approach used in State Farm incorporated sion marked a "ringing endorsement" of the hard look doctrine. 4 7 In finding the rescission arbitrary and capricious, the State Farm Court held that an agency must "articulate a satisfactory explanation for its action," 4 8 provide a "reasoned analysis" for any change in policy, 4 9 consider all "relevant factors," 5 and explore any "alternative ways of achieving" its objectives. 5 " After employing its hard look review, the Court in State Farm concluded that, "given the available alternatives, factual record, and congressional purpose, a reasonable administrator would not have made the choice that DOT did." 52 Responding to the agency's argument that such requirements violated Vermont Yankee, the Court stated that the necessity to explain a rule and consider alternatives did not "impose additional procedural requirements upon an agency."
53 Consequently, following the State Farm decision, reviewing courts began exercising a much more scrutinizing review of agency actions. 54 These courts have more or less rejected the APA's implication that they should treat an agency like a legislature. 55 This approach differed from that used in Pacific and built upon the approach earlier used in Burlington Truck Lines, Inc. v. United States, 371 U.S. 156 (1962) , in which the Court overturned an ICC order because it did not "articulate any rational connection between the facts found and the choice made." Id. at 168. In
State Farm, arbitrary and capricious was defined in part by incorporating the "rational connection" requirement set forth in Burlington. State Farm, 463 U.S. at 43.
4"
Garland, supra note 20, at 543. 48 State Farm, 463 U.S. at 43. According to the Court, the problem was not a total absence of reasons for the agency's decision, it was that the reasons given were "not sufficient to enable the Court to conclude that the rescission was the product of reasoned decisionmaking." Id. at 52. Thus, the explanation requirement became a way for the Court to engage in a more scrutinizing review of the agency's decisionmaking process. 49 Id. at 57.
50
Id. at 43. The Court concluded that the agency had failed to consider adequately all the relevant factors raised by the record. For instance, although it had used the factor of human inertia to reject passive seatbelts as not sufficiently cost effective, the agency had not used that same factor when finding that automatic seatbelts were not cost effective. Id. at 54, 56. The Court concluded that the agency's rejection of automatic seatbelts, because of the possibility that people would detach them, rested on a completely different view of human nature than the one used earlier to conclude that human laziness or indifference might work against the buckling of passive seatbelts. According to the Court, the agency had failed to consider that, given their laziness or indifference, people might not go to the trouble to detach the automatic seatbelts. Id. at 51-54. 51 Id. at 48. 52 Garland, supra note 20, at 548. 53 State Farm, 463 U.S. at 50. The Court also responded to the argument that the arbitrary and capricious standard required an agency merely to meet the minimum rationality required of a legislature by the due process clause: "We do not view as equivalent the presumption of constitutionality afforded legislation drafted by Congress and the presumption of regularity afforded an agency in fulfilling its statutory mandate." Id. at 43 n.9. 14 See, e.g., Animal Def. Council v. Hodel, 840 F.2d 1432, 1436 (9th Cir. 1988) (stating that certain circumstances may justify expanding review beyond the record or permitting discovery; for instance, when the agency fails to adequately explain its action, a court may order further discovery of agency officials so as to discover the reasons for the agency decision). 11 Rubin, supra note 30, at 140. The Court's ruling in State Farm that an agency could not just rescind an existing regulation without clearly explaining the reasons for that rescission, as well as why the rationale underlying the previous regulation not longer applied, is "a different standard from the one imposed on a legislature, which can repeal a statute without 
A. Contradictions Between Doctrines
The Supreme Court's decisions in Overton Park and State Farm left a legacy of heightened judicial review of agency action. In Overton Park, the Court "did not just permit a reviewing court to demand that an agency provide a reviewing court with ... a record, it required the agency to do so." 5 8 This requirement burdens informal proceedings with basically the same kind of record requirement that exists with formal proceedings, despite the APA's fairly explicit intent to the contrary. While Overton Park acknowledged that no formal agency findings were statutorily required, the Court's insistence that its review be based strictly on the facts in front of the agency, as well as on the agency's reasoning process in evaluating those facts, puts great pressure on those agencies to compile detailed and comprehensive explanations for their decisions, regardless of whether those explanations were statutorily required. 59 Thus, the Court imposed on informal agency action the same requirement demanded of formal actions -e.g., that judicial review be confined to an examination of the record. 60 Furthermore, in contrast to traditional notions that judicial review of agency actions should be deferential, Overton Park requires a "thorough, probing, in-depth review."61
The overall effect of these heightened requirements, as noted by Professor Young, is that if an agency must support its rule "with the type of record produced only after a full adjudicatory hearing, it simply will have no choice but to explanation, and is regarded as fully justified if it does so on the basis that the majority of the repealing legislature has a different political affiliation from the majority of the enacting one." Id. 57 Id. at 185. By the time of the State Farm decision, the Court had moved beyond a minimum rationality test for agency actions. State Farm, 463 U.S. at 43 n.9 (rejecting the agency's argument that the arbitrary and capricious test was equivalent to the minimum rationality test for congressional statutes). 58 Young, supra note 7, at 190. As Professor Young notes, the role of the record in informal rulemaking, as defined by Overton Park, "is exactly that which is generally accorded to more formal and identifiable records produced in formal decisions. Id. at 209 (stating that Overton Park requires that any "specific factfinding, crucial to an agency's decision, must be adequately supported by the evidentiary record which was before the agency when it acted"). conduct a full adjudicatory hearing prior to promulgating every rule." '62 For these reasons, the minimalist view that has traditionally justified and necessitated informal proceedings, incorporating as it does a limited or narrow judicial scrutiny of agencies, is said to contrast sharply with Overton Park's command for the courts to engage in careful, probing and in-depth review.
3
The contradictions posed by Overton Park were reinforced by State Farm. In the wake of State Farm, according to Professor Garland, "it is undeniable that courts are applying hard look review with increased rigor." '64 This practice of applying hard look review appears to contradict the Court's decision in Vermont Yankee, and indeed some scholars argue that the hard look doctrine is as statutorily unsupportable as the type of hybrid rulemaking overturned by Vermont Yankee. 65 As the Supreme Court in Vermont Yankee warned:
[I]f courts continually review agency proceedings to determine whether the agency employed procedures which were, in the court's opinion, perfectly tailored to reach what the court perceives to be the "best" or "correct" result, judicial review would be totally unpredictable. And the agencies, operating under this vague injunction to employ the "best" procedures and facing the threat of reversal if they did not, would undoubtedly adopt full adjudicatory procedures in every instance. Not only would this totally disrupt the statutory scheme, . . . but all the inherent advantages of informal rulemaking would be totally lost.
66
Numerous commentators have argued that the heightened scrutiny of the hard look practice, which basically requires more support for agency decisions, might indirectly force agencies to employ the sort of additional procedures that Vermont Yankee prohibits the judiciary from imposing directly. 67 Other commentators recognize the distinct possibility that judges will use the heightened scrutiny of hard look as simply an excuse to substitute their own policy judg-62 Young, supra note 7, at 236 (arguing that these judicial requirements will seriously interfere with the informal rulemaking process as prescribed by Congress). 63 But this requirement of a "thorough, probing, in-depth review" runs counter to the general expectations prevalent when the APA was enacted in 1946. See Craig N. Oren, Be Careful What You Wish For: Amending the Administrative Procedure Act, 56 ADMIN. L. REv. 1141, 1143 (2004). Furthermore, this "thorough, probing, in-depth review" requirement has in turn led to the Court's demand for a reasoned explanation of agency views-"a requirement not found in the APA's express terms." Id. 64 Garland, supra note 20, at 540 (stating that "in sharp contrast to the regulatory experience of prior decades, today the agencies are finding a substantial percentage of their deregulatory decisions overturned for failure to pass the 'arbitrary and capricious' test"). 65 ments for those of the agency.
6 8 Yet despite the somewhat uncertain predictions about the effect of hard look review, it is indisputable that it departs from the traditionally deferential model of judicial review of agency actions. As one scholar notes, "there are numerous decisions that Vermont Yankee should have overruled that are still regarded as good law, or that were decided after Vermont Yankee and yet are arguably inconsistent with it." 6 9
B. Theories of Agency Behavior Underlying the Hard Look Doctrine
To the degree that hard look contradicts the spirit of Vermont Yankee, courts and commentators have justified this contradiction in a number of ways. For some courts, the relative lack of judicial constraint on agencies resulting from Vermont Yankee is troubling; and this is one reason hard look review continues to thrive, with judges indirectly imposing additional procedural requirements on agencies.
7° Indeed, the author of the hard look doctrine, Judge Harold Leventhal, saw it as a way in which a supervising court could intervene to correct errant agency behavior.
7 1 In Leventhal's opinion, there were some instances in which "the minimum requirements of the Administrative Procedure Act may not be sufficient."
72 Taking this assumption one step further, some scholars argue that without a heightened judicial review, going beyond the deferential approach espoused in Vermont Yankee, there is no way to prevent agencies from ignoring the public interest and simply catering to the private interests of those groups and industries they are charged with regulating. In other words, the hard look doctrine enables courts to act as "a meaningful check on administrative error and abuse.", theory" that rose to prominence in the 1970s. 76 Under this theory, agencies were seen to have been captured by the industries they regulated, thus necessitating the courts to step in as self-appointed guardians of the public interest. A heightened judicial scrutiny of agencies was seen as a kind of deterrent: judicial reversals or remands, even though relatively rare, would act as a "deterrent to abuse of authority. 7 8 Judge Bazelon, an aggressive advocate of hard look review, saw it as a means of opening up unrepresentational agencies to public scrutiny. 79 Thus, the way to fix an agency that had been captured by the interests it sought to regulate was to force that agency to open up its deliberations to include representatives of the wider public interest, and then to actually consider that public interest when making a decision. Hard look could accomplish this purpose by making the agency consider all relevant factors and alternatives, hence encouraging the agency to facilitate a wider public participation in its proceedings. 8°A ccording to Judge Bazelon, courts had to push agencies into providing "genuine opportunities to [the public] to participate in a meaningful way." 8 1 In
Bazelon's view, courts should not defer to "the mysteries of administrative expertise." '82 Instead, and particularly since modem administrative action involved "fundamental personal interests in life, health, and liberty," Bazelon believed that the judiciary should exercise "strict judicial scrutiny" so as to protect those fundamental interests from agency abuse. 83 Fall 2006]
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C. The Argument That Hard Look Does Not Reflect Judicial Adversity Toward Agencies
There are scholars who claim that hard look is not contradictory to the spirit of Vermont Yankee. According to this argument, when hard look review results in the overturning of an agency decision, it is not because of the quality of the decision but because of the quality of the decisionmaking process. 84 As one commentator notes, Overton Park and the hard look doctrine do not necessarily increase the formality of agency proceedings, since even the traditional form of deferential review "presume[s] the existence of a record of the rulemaking which forms the basis for the judicial review."
8 5 Moreover, a judicial requirement that the agency show a process of reasoned decisionmaking may not actually impose on the agency any new procedures to be employed during the rulemaking process.
8 6 The agency's explanation of its decision is completely different from the compilation of its evidentiary record; a heightened scrutiny of the former does not necessarily lead to more procedural requirements for the latter.
87
Even if hard look is inconsistent with Vermont Yankee, the rationale behind the hard look doctrine may not be the kind of judicial mistrust of agencies that is incorporated in the "capture theory." If, for instance, such mistrust was the motivating factor behind hard look, it would be expected that courts would use it to rectify perceived agency mistakes or abuses by substituting the courts' own policy decisions for those of the agency. Certainly, according to this train of logic, the courts would not just ask the mistrusted agency to simply try again. But in fact, that often appears to be the case. Instead of ordering agencies to adopt some judicially-mandated action or remedy, the courts have often sent the matter back to the agencies with the instruction to further explain or reconsider their decision. 8 8 As Professor Garland argues, when faced with an arbitrary and capricious challenge to agency action, courts "normally 84 See Garland, supra note 20, at 570. 85 Funk, supra note 17, at 166. 86 See LAWSON, supra note 74, at 275. As Lawson explains:
Recall that an informal rulemaking has three major components: (1) the issuance of a notice of proposed rulemaking, (2) the conduct of the rulemaking itself, during which the agency receives comments and formulates its views, and (3) the issuance (or not) of a final rule, along with a statement of basis and purpose for any rule adopted. The holding of Vermont Yankee-that federal courts cannot require agencies to use specific procedures during a rulemaking proceeding simply because the courts consider them a good idea-concerns only phase (2) of the informal rulemaking process and is solidly a part of American administrative law. Vermont Yankee's language was certainly broad enough to suggest that courts should stick to the original understanding of the APA with respect to phases (1) and (3) as well. Courts, however, including the Supreme Court, have not read Vermont Yankee as broadly as its language permits.
Id.
87 See Young, supra note 21, at 223. One research study indicates that most of the agency reversals in the D.C. Circuit are due to the agency's failure to give an adequate explanation for its decision, not for a lack of evidence supporting its findings. See Patricia M. Wald vacate[ ] the decision and remand[ ] the matter to the agency for further proceedings." 8 9 Garland claims that this judicial reticence and passivity results from concerns about judicial activism and institutional competence, as well as because the "logical remedy for a failure to satisfy the hard look's 'consider and explain' requirements is merely to remand for further consideration and explanation." 90 As evidence of this judicial resistance to intrude "too much" into agency decisions, Professor Richard Pierce has documented the courts' growing use of remand without vacation. 9 " Remand without vacation is a "mechanism by which courts remand back to an agency a decision in circumstances in which the court believes the agency rationale is flawed, yet declines to vacate the agency decision. ' "92 It is often ordered when a court finds, after a hard look review, that the agency's explanation of its decision is inadequate. 93 During the remand period, the agency decision remains in force while the agency gives a second try at articulating an explanation for the decision that will withstand judicial scrutiny.
94
Remand without vacation is often seen as an in-between remedy: it allows the courts to exercise a heightened scrutiny of the agencies, while at the same time allowing the agencies some freedom to act. 95 Consequently, its use might suggest that courts, while feeling bound to review an agency decision under a hard look standard, do not necessarily want to intrude too much into the agency process or decision-making. As Professor Levin notes:
One would expect the stereotypical "judicial activist" to be eager to set aside an administrative action that he or she has just found to be unlawful. In contrast,
8 Garland, supra note 20, at 568 (stating that ordinarily "the court neither precludes the agency from reinstating the same result on remand, nor requires the agency to implement a modified policy or promulgate an alternative") ( [Vol. 7:151 remand without vacation is at bottom a means of mitigating relief that, in the court's view, might otherwise be overbroad. In that sense, it is an expression of judicial humility.
96
Under this rationale, hard look review is easier to accept since a heightened judicial review is mitigated by the remand without vacation remedy. Thus, according to its supporters, remand without vacation encourages agency flexibility and freedom, while at the same time providing for judicial scrutiny of the agency decisionmaking process. 97 However, Professor Rodriguez sees it differently. To him, the device of remand without vacation enables a court to be unduly intrusive into agency decisions, since it provides an essentially cost-free way of overturning the agency. 98 According to Professor Rodriguez:
The fundamental flaw in the remand without vacatur device is that it creates a remedy that presupposes an activist level of judicial review .... Even more problematically, it reinforces this [presupposition] by encouraging the courts to review agency decisions and offer a remedial middle-ground where the agency may be better off with a ground not in the middle, but closer to their preferred place, a place where the agency decision is discretionary and, therefore, not reviewable at all. Thus, if courts wish to limit the impact of a heightened judicial scrutiny of agency actions, they should do so by limiting the reach of the hard look doctrine, not by relying on a device like remand without vacation which operates only after-the-fact. Alternatively, if there are as many agency failures as indicated by hard look review, then perhaps there is no valid reason for letting agencies off the hook through remand without vacation.
III. UNCOVERING THE REASON FOR HARD LOOK REVIEW
A. The Inherent Needs of Judicial Review
The debate continues about the contradiction between hard look review and the spirit of Vermont Yankee. It is a debate this Article does not seek to resolve. Nor, for purposes of exploring the basic underlying rationale for the hard look doctrine, does this Article need to formulate a theory of agency behavior, such as the capture theory. Undoubtedly, judges harbor various theories or outlooks regarding the role or shortcomings of administrative agencies in a democratic society, but as will be argued below, these theories do not explain the continued use and prevalence of hard look review. Indeed, an array of models or theories of agency behavior has occupied the courts' attentions over the past several decades, and yet hard look review persists basically 96 Levin, supra note 93, at 361. 97 For these arguments, see Rodriguez, supra note 92, at 601. 98 See id. at 629 (resisting "the notion that the middle-ground device exists to preserve agency flexibility in a world in which searching judicial review of agency reasoning is inevitable") (original emphasis omitted). The problem with seeing remand without vacation as an optimal intermediate device "is that it is in tension with the underlying theory behind hard look review, a theory that is designed to force agencies to engage in more elaborate and synoptic agency decisionmaking." Id. at 620.
unchanged. And it is practiced by a range of judges and courts who undoubtedly adhere to a range of theories about agency conduct and competence.
As this Article argues, the reason for the existence of hard look review lies in the very nature of judicial review. It results not necessarily from a heightened suspicion of agencies, but from the inherent needs of reviewing courts. Judge Leventhal, the author of the hard look doctrine, explained that courts were compelled to engage in hard look review simply "because they [were] there."' 0 0
The hard look doctrine essentially states that "an agency must engage in whatever procedure is necessary to enable a reviewing court to carry out its judicial review responsibilities."" 1 1 As the Overton Park Court explained, a sufficiently reasoned agency "explanation is necessary to facilitate judicial review." 102 The opinion further stated that a "court cannot adequately discharge its duty to engage in a 'substantial inquiry' if it is required to take the agency's word that it considered all relevant matters."
' O 3 Thus, in the Court's view, the Overton Park on-the-record requirement "helps ensure that agency practices when initially considering a matter are sufficient so that courts can adequately review their determinations. ' ' In one of the early cases paving the way for the Overton Park-State Farm hard look doctrine, the Court ordered the agency to provide a more sufficient explanation of its decision, stating that without such an explanation it could not carry out its duty of judicial review.
1 0 5 In a later case, which further buttressed the case for hard look, the Supreme Court stated that "courts cannot exercise their duty of review unless they are advised of the considerations underlying the action under review" and that "the process of review requires that the grounds upon which the administrative agency acted by clearly disclosed and 104 Book, supra note 27, at 1173. The on-the-record requirement is necessary if "a reviewing court is to stay true to its task of genuinely reviewing informal abuse of discretion matters according to Overton Park's standards.". Id. at 1198 (noting that such a requirement is necessary to facilitate judicial review). See also Shapiro & Levy, supra note 3, at 412 (arguing that through the hard look approach the Court "seeks to put administrative agencies in the same framework that legal process scholars once thought applicable only to courts"); Rubin, supra note 30 at 142 (stating that "the courts, in attempting to impose procedural requirements on rulemaking, have turned to the judicial model"). And yet, "imposing this essentially adjudicatory concept on the rulemaking process formalizes it to the point of paralysis. If one could capture in a formula the level and object of judicial scrutiny that would arm the forces of reason within the agencies without encouraging defensive excess, that would be our goal. It is, as it always has been, a matter of the judges being aware of their own limits at the same time as they set limits for others. 10 8 In explaining the result of Overton Park, Gary Lawson states that prior to 1970 the informal agency process produced "virtually nothing that [could] be used as a basis for judicial review."' 0 9 Moreover, since any judicial review of agency action goes directly to a court of appeals, there has been no previous trial-type "adversary proceeding, in the traditional sense, in which the agency's reasoning and assumptions were tested."" ' According to Lawson, and as recognized by Overton Park, the record created by informal agency action "is wholly unsuited to any form of substantive judicial review."'I 1
The hard look doctrine examines what courts need to do to carry out their judicial review, whereas Vermont Yankee examines what agencies have to do to carry out their informal rulemaking function. While the latter asks what is sufficient under the APA for agency rulemaking procedures, the former asks what is necessary to conduct the judicial review provided for in the APA. The focus in the hard look doctrine is on the judicial process, not the agency process.
Perhaps it is not surprising that the hard look doctrine developed when and as it did. Indeed, hard look review took hold just as the number of administrative law cases coming to the courts was exploding. And when the courts are called time and again to review agency actions, they will inevitably grow more scrutinizing in their review of those actions. Consequently, the heightened scrutiny of hard look may not be a symptom of some overriding judicial mistrust or suspicion of administrative agencies, it may simply be the result of a judiciary increasingly called upon to review the alleged mistakes of agencies.
B. The Consequences of An Increasing Caseload
The flood of administrative law cases that began coming to the courts in the 1960s and 1970s contrasted sharply with earlier decades. Throughout the 1940s and 1950s, in the wake of the New Deal and the enactment of the APA, judges and scholars "advocated broad deference to administrative agencies and their expertise." ' 2 Indeed, such deference did in fact characterize the judicial theory, striving as it did to open up agencies to a broader public participation (similar to that which characterizes the legislative arena), led to the judiciallyimposed hybrid rulemaking that was eventually prohibited by the Supreme Court in Vermont Yankee. 121 Outlasting this hybrid rulemaking, however, has been the hard look doctrine, which requires agency actions to meet the reasoned decision-making test. Because of the hard look approach, agency actions are scrutinized much more than legislative actions; for instance, agency factfindings can be examined, as can agency policy choices and motives.1 22 Consequently, "and in sharp contrast to past experience, judicial invalidation of informal agency action is no longer a rare event."' 23 But this may not be because of any overt conflict between agencies and courts. Since the 1960s, judicial review of agency actions has become much more common; indeed, it has become almost institutionalized. And because of this institutionalization, courts are applying judicial models to agencies, since those are the models courts are most accustomed to using -models pertaining to the judicial review of lower court decisions. Within such models, the kind of judicial review that occurs is the kind represented by the hard look doctrine.
Facing the flood of administrative law cases in the late 1960s and early 1970s, the courts did not know exactly how to respond. Traditionally, they had used a legislative model of judicial review, extending great leeway to agency actions. And this leeway occurred because courts were not that accustomed to evaluating the decision-making processes of legislative bodies. But by the 1970s, agencies were no longer seen as akin to legislatures, for obvious reasons. Consequently, in place of the legislative model came the judicial model. Under this model, with agency action cast more in a trial-type setting, courts naturally exerted a more adversarial, scrutinizing review.
CONCLUSION
Prior to, and during the two decades following, passage of the Administrative Procedure Act, judicial review of agency action was quite deferential. This changed in the early 1970s, when judicial review became more scrutinizing. With Overton Park and State Farm, courts began employing a "hard look" review that examined agency decision-making under a more heightened standard. A number of theories have been offered for this type of review, most of which involve judicial attitudes about proper agency behavior in a democratic society. However, this Article offers a more simple explanation for the heightened scrutiny of hard look review.
The hard look doctrine has evolved from the very nature of judicial review. Facing increasing numbers of administrative law cases, the courts in turn have become less deferential and less of a rubber stamp on agency deci-121 Id.
